DELEGATION REQUEST
Name of person speaking: Philippe Lucas by zoom link.
Organization you are representing: Campbell River Environmental Committee
Primary purpose of the organization: Stewardship of water and environment.
Number of members: 1
Mailing address:
8676 Whelan Rd
Black Creek, BC V9] 1]8
Contact name: LeRoy McFarlane
Subject matter: To expand on the BioSolids presentation made by Mike Van Ham of "SYLVIS" to
the Electoral Area Services Committee, May 11 2020. CREC believes the committee did not receive
a complete picture on the topic of biosolids to make properly informed decisions on future uses and
impacts to the Comox Valley community.
Specific request of the regional district, if any (i.e. letter of support, funding): I will forward
to you today or tomorrow a summary of CREC's concerns on land application of BioSoilds,
intended for distribution to the members of the EASC.

Requested meeting date: January 11 2021

Audio-visual equipment needed: zoom link to allow visual presentation by P Lucas



Campbell River Environmental Committee (CREC)
PO Box 20092 STN. A, Campbell River, BC VOW 775

CVRD Electoral Area Services Committee
770 Harmston Ave, Courtenay, BC
VON 2X6

December 23, 2020
To CVRD Electoral Area Services Committee Members,

Members of CREC listened to the May 2020 presentation by Mike Van Ham to the CVRD Electoral Area
Services Committee, concerning the safety of biosolids. Mr. Van Ham is the owner of SYLVIS, a company
that earns a profit from researching, recommending and implementing the use of biosolids. We were
alarmed by his assessment and recommendation of the use of biosolids. CREC is especially concerned
about the method of proxy testing in municipal areas described to you by Mr. Van Ham and that the
OMRR? does not require testing for many hazardous substances found in biosolids, such as
pharmaceuticals, steroids, hormones and PFAS, outlined in the EPA study cited below.

We have been researching biosolids for the past year and have learned from many studies by
universities and government agencies and from the experience of countries that tried to utilize biosolids
for fertilizer, mine reclamation and forest enhancement, that biosolids are hazardous to humans, the
environment.? and wildlife.?

A 2002 University of Georgia study found that through 95% of pathogens can be removed in the
treatment of class B sludge, enough remain to pose a serious health risk*. “However, public concerns
associated with sewage sludges may not be resolved simply by banning Class B sludges. Some level of
concern is likely to remain regarding Class A sludges that cause respiratory problems and eye, nose and
throat, and skin irritation. Infection control problems associated with processed sewage sludges should
be viewed in terms of pathogen-chemical risks.”>

If you walk through Canadian Tire, be aware that every liquid on their shelves could potentially find its
way into the sewer system and therefore show up in biosolids. A similar walk-through London Drugs will
remind you that pharmaceuticals and chemicals sold there, might also become a part of biosolids being
applied to fields and gardens and show up in our food supply and enter our water and in some cases
become airborne.

Switzerland and the Netherlands have discovered the hazards involved with biosolids and have banned
them.® Can we learn from their experience or do we have to forfeit our own land first?

Most of us have not given thought to what happens to the sludge remaining after the treatment of our
sewage, but that does not mean that the scientific information is not readily available.

In a November 15, 2018 report from the US Office of Inspector General, the EPA identified 352
pollutants in biosolids, 61 of which were designated acutely hazardous, hazardous and priority



pollutants, including pharmaceuticals and steroids.” A 1989 EPA study found 25 groups of pathogens,
including E. coli, salmonella, viruses, hepatitis A, intestinal worms, harmful protozoa and fungus. They
also found household chemicals, hospital waste, detergents, and heavy metals from industry, synthetic
hormones from birth control pills, pesticides, dioxins and a group of compounds linked to cancer.?

We have here on Vancouver Island, Philippe Lucas, a Ph.D. candidate at the University of Victoria, a
former CRD Director, who has been studying biosolids since 2006. He has vast knowledge and has done
impeccable research on the subject. He would be willing to talk to your council via Zoom and give you
the information you need to make a responsible decision about what to do with biosolids here in
Campbell River and the Comox Valley. Members of CREC have done a great deal of research on the
composition of biosolids and have heard Philippe Lucas’ presentation on the subject and found his
presentation to be accurate and helpful.

We sincerely hope that you will allow science to guide your decision about the use of biosolids in our
community.

Sincerely,
The Campbell River Environmental Committee,

Per.

Leroy McFarlane, President
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Keep Sewage Sludge Off Farms, Fields and Forests in the CRD

After years of debate and discussion, local residents have developed a certain
expertise in regards to the potential public health harms and environmental impacts
of sewage sludge (otherwise known as “biosolids”). Academic studies examining
their impact on the local marine environment confirmed what many of us have long
suspected - sewage is unquestionably harming the health of our oceans, and
subsequently threatening human health as well. So why would it be any safer to
expose our local farms, fields and or forests?

On Feb. 12th the CRD Board voted to overturn the ban on land application of
biosolids, and is now planning on applying biosolids as top cover at Hartland
landfill. They passed the motion without conducting any public consultation, and
without meeting with or consulting any of the 5 Bands who's territory would be
affected.

When it comes to public and environmental health, it's imperative to be truthful
with local residents; we deserve the facts. The simple truth is that neither the BC
Ministry of the Environment nor the CRD are proposing this to improve the local
land environment any more than we’re currently dumping it into our oceans to
grow bigger clams; Provincial and CRD staff are looking for a “quick fix” to for a
short-term problem, rather than looking for sustainable solutions that would
respect the long-standing ban on land application, and protect the local
environment.

While using sludge as ground cover at Hartland may seem like a reasonable
approach with limited impacts on the local environment, unfortunately the evidence
is clear that biosolids simply do not stay where they are applied. Studies have found
that when applied to land, the contaminants in biosolids become windborne, and
can be transported dozens of kilometers from their site of application, threatening
local animals, habitats, residents, and (especially) CRD staff at Hartland Landfill.

While we can’t expect all sides of this debate to agree with every study either for or
against the land application of biosolids, there are a few things that we do know and
can all agree on:

1. No one can claim that this is a safe practice. In fact, innumerable academic
studies and CRD reports have found at least some level of risk in all
parameters they examined. There is simply no existing research stating that
the land application of biosolids is without risk to human and animal life or
the environment, because it isn’t.

2. Secondly, the Dogwood Initiative, the Sierra Club of BC, and the Island
Organic Producers Association, the Island Chef’s Collaborative, the
Farmlands’ Trust, and local First Nation bands all supported the original CRD
ban. There is no public support for the land application of biosolids, and in
fact there is very significant public opposition.



3. The land application of biosolids is the flashpoint of a huge controversy
throughout Canada and around the world. As a UVic Environmental Law
Society review from 2013 found, this practice has resulted in successful
lawsuits by farmers and landowners impacted by biosolid application in
Canada and the US, as well as bans on land application in Quebec and Ontario
municipalities. If the current ban is overturned, there’s no reason to believe
reginal tax payers will be insulated from legal liability and associated
lawsuits.

So what are our options? 1) We can make the biosolids safer by putting in
technologies to remove heavy metals, polycyclic aromatic hydrocarbons (PAHs) and
pharmaceuticals, but the CRD has found this to be too expensive at this time; 2) we
can turn biosolids into energy through proven technologies like gasification, which
is among the CRDs longer-term options; 3) we can ship these biosolids to cement
kilns on the mainland for use as fuel (the current strategy); 4) we can ship biosolids
to a biochar facility in Prince George where the carbon they carry can be safely
sequestered and turned into a high value end-product
(https://www.bcbiocarbon.com/).

The 3rd option is the one that the CRD has currently chosen, but the cement kiln on
the mainland needs to shut down for maintenance 6 weeks of the year, which is why
staff and Directors are looking for a sustainable alternative, and that’s where
biochar comes in.

Converting our biosolids into biochar is by far the most affordable and
environmentally friendly short-term solution for when the cement kilns are under
maintenance. It would re-affirm the CRDs commitment to protect the ALR, the local
environment and public health, while completely eliminating the inevitable legal
liability and public backlash associated with the land application of biosolids at
Hartland. In fact, the Province is currently considering biochar generation to
address Vancouver’s municipal waste stream; it’s a proven, effective technology that
can solve the CRDs short term biosolid waste disposal issues right now

On February 12th CRD Directors absolutely failed to live up to their responsibility to
act as environmental stewards for our region, and to engage in proper consultation
on key regional issues. For the sake of our farmers, the health of our residents and
local environment, the safety of Hartland staff, and the legacy we leave to our
children, please contact CRD Directors and urge them to re-instate the ban on the
land application of biosolids: https://www.crd.bc.ca/about/who-we-are/board-of-
directors. It’s quick and easy, and you will make a difference! To learn more about
this issue, check out Biosolid Free BC on Facebook.

Philippe Lucas is a PhD student at UVic and a former Victoria City Councillor and
CRD Director. He is the founder of Biosolid Free BC.


https://www.bcbiocarbon.com/
https://www.crd.bc.ca/about/who-we-are/board-of-directors
https://www.crd.bc.ca/about/who-we-are/board-of-directors

AP Press - Concerns grow over tainted sewage
sludge spread on croplands

By JOHN FLESHER and MICHAEL CASEY, September 12, 2019

LAPEER, Mich. (AP) — For more than 20 years, the eastern Michigan town of Lapeer sent leftover sludge
from its sewage treatment plant to area farms, supplying them with high-quality, free fertilizer while
avoiding the expense of disposal elsewhere.

But state inspectors ordered a halt to the practice in 2017 after learning the material was laced with one
of the potentially harmful chemicals known collectively as PFAS, which are turning up in drinking water
and some foods across the U.S.

Now, the city of 8,800 expects to pay about $3 million to have the waste treated at another facility and
the leftover solids shipped to a landfill. Testing has found elevated PFAS levels in just one field where
the sludge was spread, but farmers have lost an economical fertilizer source and hope more
contamination doesn’t turn up.

“I feel bad for them,” said Michael Wurts, superintendent of the waste treatment plant, who ruefully
recalls promoting sludge as an agricultural soil additive to growers in the community. “The city didn’t do
anything malicious. We had no clue this was going on.”

Lapeer isn’t alone. For decades, sewage sludge from thousands of wastewater treatment plants has
been used nationwide as cropland fertilizer. It’s also applied to sports fields, golf courses and backyard
gardens.

The city of Marinette, Wisconsin, has stopped distributing sewage waste, also called “biosolids,” to
farms after getting high PFAS readings. In Maine, a dairy farm was forced to shut down after sludge
spread on the land was linked to high levels of PFAS in the milk.

“It’s been devastating. We kind of get treated like we are criminals,” said Stoneridge Farm’s Fred Stone,
whose blood has also tested high for PFAS from what he believes was drinking contaminated water and
milk over the years.

The concern is that certain PFAS chemicals, which studies have associated with increased risk of cancer
and damage to organs such as the liver and thyroid, could be absorbed by crops grown in soils treated
with polluted sludge and wind up in foods. The Food and Drug Administration this year reported finding
substantial levels of the chemicals in random samples of grocery store meats, dairy products, seafood
and even off-the-shelf chocolate cake, although the study did not mention any connection to sewage
waste.

“The FDA continues to work with other federal agencies to identify sources and reduce or eliminate
pathways for dietary PFAS exposure including through use of biosolids,” spokeswoman Lindsay Haake
said.

The extent of any threat to the food supply is unknown because so little testing has been done,
scientists say.



“We don’t have a lot of data but the data we have suggests it’s a problem,” Linda Birnbaum, director of
the National Institute of Environmental Health Sciences, said at a recent conference in Boston. “We are
finding that there are elevated levels of different PFAS in biosolids. We clearly need more research in
this area.”

Studies have documented PFAS absorption by some crops — lettuce, tomatoes and radishes among
them — from soils fertilized with sewage byproducts. And the EPA’s inspector general reported last year
that the agency was falling short in tracking hundreds of pollutants in sludge, including PFAS.

Yet despite growing evidence that at least some sludge is contaminated, the federal government hasn’t
limited PFAS in fertilizer or developed a standard for determining safe levels. That leaves fertilizer
companies and farmers wondering what to do and fearful of consumer backlash.

“If you want to destroy agriculture in Michigan, start talking about, ‘Hey, it could be contaminated with
PFAS,” said Laura Campbell, agricultural ecology manager for the Michigan Farm Bureau. “People will
see that and say, ‘Oh, we can’t trust them, we’ll buy from elsewhere,” even though the problem is no
worse in Michigan than it is anywhere else.”

Studies going back almost two decades found PFAS in sludge, primarily from industrial wastewater that
flows to municipal treatment facilities. Residential sewage is another source — from carpets, clothes
and other household items containing PFAS. The grease- and water-resistant compounds, known as
“forever chemicals” because they don’t degrade naturally and are believed capable of lingering
indefinitely in the environment, also are found in firefighting foam used at military bases and airports.

Evidence of a link between PFAS-laced sludge and food emerged in 2008, when the EPA found elevated
levels of several compounds in sludge that a Decatur, Alabama utility had spread on 5,000 acres of
farmland. They were detected in nearby waters and vegetation from the fields. The chemicals were
traced to several companies that manufactured and used PFAS.

“I’'m very concerned about replicating that in other states,” EPA’s Andrew Lindstrom, whose lab ran
tests there, said at the Boston conference. Milk from one dairy contained 270 parts per trillion of PFAS
— almost four times the agency’s nonbinding health risk level of 70 ppt for PFOA and PFOS, the two
best-known chemicals in the class.

An EPA “action plan” in February acknowledged “information gaps” about tainted sludge. It said the
agency was developing better detection methods and assessing risks posed by PFOA and PFOS, which no
longer are manufactured in the U.S. but remain widespread in the environment.

“We are studying the potential pathways by which PFAS are getting into biosolids and we are
researching alternative methods for removing or destroying PFAS in biosolids if analysis indicates that
detected levels are of risk and need reduction,” the agency told The Associated Press in a statement.

Advocacy groups say EPA also should look at chemicals developed as replacements for PFOA and PFOS,
which studies found accumulate in edible parts of plants.

“At least EPA should require that sludge be tested for PFAS before being applied to farm fields,” said
Colin O’Neil, legislative director with the Environmental Working Group.



Its inspector general reported last year that the EPA had identified 352 pollutants, including PFAS, in
biosolids. But the report concluded the agency had too little data and other tools to assess their safety.
Regulations require testing for only nine pollutants in sludge, all heavy metals.

Several states are examining sewage sludge for PFAS contamination and assessing potential dangers.
Maine has enacted a nonbinding advisory level for PFAS in sludge and New Hampshire is working with
the U.S. Geological Survey on a soil study whose results will help them set a standard.

Maine also found most biosolids from more than 30 wastewater treatment plants were above the
state’s advisory level while neighboring New Hampshire detected PFAS in tests of sludge from two
dozen permit holders. Neither state found traceable levels of PFAS in the milk tested.

Based on sludge tests at 41 plants, Michigan ordered several to stop distributing it to farms.

After the state’s environmental department ordered some plants to trace PFAS sent to them, several
installed treatment systems that sharply reduced their pollution output, spokesman Scott Dean said.

Among them was Lapeer Plating & Plastics, the automotive chrome manufacturer that caused the
Lapeer contamination.

But City Manager Dale Kerbyson said the company has reneged on a promise to help cover Lapeer’s
costs of dealing with the pollution and a lawsuit may be coming. “l don’t think the citizens of our city
should have to pay for this,” Kerbyson said.

Lapeer Plating & Plastics did not respond to email and phone messages seeking comment.

Although they complain about a lack of government standards, some cities and towns fear strict rules
that could force costly infrastructure upgrades or sending sludge to out-of-state landfills. And companies
worry they will be put out of business.

“This is the biggest issue that has hit the biosolids recycling profession in North America ever, because of
regulatory overreaction,” said Ned Beecher, executive director of the North East Biosolids and Residuals
Association.

Companies that manufacture compost — some from sewage sludge — contend tough standards are
premature until scientists determine acceptable PFAS levels.

“We don’t want people jumping to conclusions,” said Frank Franciosi, executive director of the U.S.
Composting Council. If EPA cracks down on anyone, he said, it should be those who manufacture and
use PFAS chemicals that enter the waste stream.

Casey reported from Boston. AP reporter Ellen Knickmeyer contributed to this story from Washington,
D.C.

Follow John Flesher on Twitter: @johnflesher and Michael Casey at @mcaseyl.



Islands Organic Producers Association (IOPA)
http://www.certifiedorganic.bc.ca/cb/iopa.php
April 24, 2011

Phillipe Lucas

Victoria Councilor
CRD Board of Directors

Re: Use of bio-solids/sewage sludge on farmland.

This letter is to show our concern and opposition to the use of sewage sludge/bio-solids on
farmland. The Canadian Organic Standards, which are followed by the bioregional
certification body IOPA, prohibit the uses of sewage sludge on organic farms.
http://www.cog.ca/index.php?page=organic-regulations.

Heavy metals found in sewage sludge adversely affect soil microbes that play a significant part
in plant growth in organic soils. An article in the Journal of Industrial Microbiology confirms
that long-term effects are unknown.

Steve P. McGrath, Amar M. Chaudri and Ken E. Giller

This paper reviews the evidence for impacts of metals on the growth of selected plants and on the
effects of metals on soil microbial activity and soil fertility in the long-term. Less is known about.
This is not surprising few long-term experiments exist.

It is commendable to search for the opportunity to wisely recycle. We know that Class A bio-solids
are treated to reduce most pathogens but what of the cleaners, hormones, medications that find their
way into the system when flushed or poured down the drain? The EPA in a study by the National
Research Council also has concerns about excess nitrate-nitrogen in regards to long-term impacts on
water systems. http://www.epa.gov/waterscience/biosolids/nas/complete.pdf.

We are concerned that the long- term impacts of bio-solid application to farmland on water and soil
systems are not conclusive. In using bio-solids we many be overlooking potential problems for the
farmland foods that come to our tables.

Yours respectively,
Tina Baynes
Director of IOPA
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The Guardian
Biosolids: mix human waste with
toxic chemicals, then spread on crops

Residual sludge from treating waste water has been turned into a money-spinner but
what are the costs to health of ‘the most pollutant-rich manmade substance on Earth’?

Tom Perkins
Sat 5 Oct 2019 07.00 BST

Last modified on Mon 7 Oct 2019 21.45 BST
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Dairy cows rest outside at Stoneridge Farm in Arundel, Maine, in August 2019. The farm was
forced to shut down after sludge spread on the land was linked to high levels of PFAS in the
milk. Photograph: Robert F Bukaty/AP

By some estimates, Americans send about 300m pounds of feces daily from the nation’s
toilets to wastewater treatment plants.

While the water is cleaned and discharged, the remaining toxic sewage sludge stays at
the treatment plant, and it’'s what Sierra Club environmentalist Nancy Raine calls “the
most pollutant-rich manmade substance on Earth”.

This “biosolid” sludge is expensive to dispose of because it must be landfilled, but the
waste management industry is increasingly using a money-making alternative —
repackaging the sludge as fertilizer and injecting it into the nation’s food chain.

Now the practice is behind a growing number of public health problems. Spreading
pollutant-filled biosolids on farmland is making people sick, contaminating drinking
water and filling crops, livestock and_humans with everything from pharmaceuticals to
PFAS.
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As more biosolid-linked crises develop, some farmers and environmentalists are calling
for a ban on the practice.

In 2019, about 60% of sewage sludge produced by treatment facilities will be spread on
farmland and gardens, as well as schoolyards and lawns. Sludge holds nitrogen,
phosphorus and other nutrients that help crops grow, so the waste management
industry lightly treats it and sells it cheaply to farmers who view it as a cost-saving
product.

But in fact the excrement from which sludge derives has mixed with any number of
80,000 manmade chemicals that are discharged from industry’s pipes or otherwise
pumped into the sewer system. By the time the mix lands in treatment plants, it can
teem with pharmaceuticals, hormones, pathogens, bacteria, viruses, protozoa and
parasitic worms, as well as heavy metals like lead, cadmium, arsenic or mercury. It often
includes PCBs, PFAS, dioxins, BPAs and dozens of other harmful substances ranging
from flame retardants to hospital waste.

“Spending billions of dollars to remove hazardous chemicals and biological wastes from
water, only to spread them on soil everywhere we live, work and play defies common
sense,” said David Lewis, a former Environmental Protection Agency scientist who
opposed spreading sludge on cropland in the mid-1990s as the agency approved the use.

Previously treatment facilities burned sludge or dumped it in the ocean, but the federal
government barred the practices because doing so violated clean air rules or created
marine dead zones. The EPA now insists spreading the same toxic substance on
farmland is safe.

Raine questioned that conclusion, noting that there is very little regulation, very little
testing and no knowing what’s in each batch of sludge as compositions vary.

In what biosolid testing the EPA has conducted, it identified more than 350 pollutants.
That includes 61 it classifies “as acutely hazardous, hazardous or priority pollutants”,
but the law requires only nine of those be removed. Moreover, the EPA and wastewater
treatment plants don’t test for or otherwise analyze most of the 80,000 manmade
chemicals.

In a scathing 2018 report, the EPA office of inspector general noted the agency couldn’t
properly regulate biosolids, even if it sincerely tried, because “it lacked the data or risk
assessment tools needed to make a determination on the safety of 352 pollutants found
in biosolids”.

Though regulators and industry don’t know what'’s in biosolids, there’s strong evidence
that it can be dangerous.

A University of North Carolina study found 75% of people living near farms that spread
biosolids experienced health issues like burning eyes, nausea, vomiting, boils and
rashes, while others have contracted MRSA, a penicillin-resistant “superbug”.


https://www.epa.gov/office-inspector-general/report-epa-unable-assess-impact-hundreds-unregulated-pollutants-land
https://ehp.niehs.nih.gov/doi/10.1289/ehp.1205470

In South Carolina, sludge containing high levels of carcinogenic PCBs was spread on
cropland, and in Georgia sludge killed cows. Biosolids are also thought to be

partly responsible for toxic algae blooms in the Great Lakes and Florida, and biosolid
treatment centers regularly pollute the air around them.

Sewage sludge from the Lapeer wastewater treatment plant in drying beds, where it is
being stored until an arrangement is made for permanent disposal, in Lapeer, Michigan.
State officials ordered Lapeer to stop distributing its sludge for use as farm fertilizer
after it was found to contain toxic PFAS chemicals. Photograph: John Flesher/AP

Meanwhile, sewage sludge is behind a widening PFAS crisis that has contaminated
farms in Maine, Michigan, Wisconsin, Alabama and Florida. PFAS, or “forever
chemicals”, are linked to a range of serious health problems like cancer, thyroid
disorders, immune disorders and low birth weight. The chemicals are a product used to
make non-stick or water-resistant products, and are found in everything from raincoats
to dental floss to food packaging.

Maine’s testing of 44 fields sprayed with biosolids earlier this year consistently found
alarming PFAS levels in the ground, cows and _farmers’ blood, which forced one dairy
farm to shut down.

“They’re finding kilograms of PFAS in sewage sludge when nanograms are harmful to
humans, so you can’t regulate it as a fertilizer,” said Laura Orlando, a civil engineer who
tracks problems with biosolids.

Still, state governments continue to allow biosolids to be spread on farmland or sold in
compost. In Michigan, an environmental official recently said the state won't test for
PFAS in milk because it doesn’t want to put farmers out of business. A spokesperson for
Michigan’s department of environment, Great Lakes and energy did not respond to
specific questions about biosolid use, but said the state had increased PFAS testing, and
in 2017 it issued suggestions for biosolids applications.

However, the Sierra Club’s Great Lakes manager, Christy McGillivray, noted that
Michigan doesn’t have PFAS standards, so “that makes it impossible to regulate”. As of
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now, states aren’t testing for most of the thousands of chemicals known to be in sludge
beyond PFAS.

Biosolids are also creating tension in some rural communities as farmers who use it
pollute watersheds, contaminate neighbors’ wells or sicken neighbors.

Don Dickerson, a farmer with land in Michigan and Ohio, told the Guardian biosolid
dust from an adjacent field had coated his home and crops in the substance. Paul
Wohlfarth, a resident of Riga Township, Michigan, said sludge is contaminating his well,
and charged that biosolids from the state’s cities were “turning Riga Township into a
waste dump”.

“When you put heavy metals, PFAS, plastics, pharmaceuticals and all that in the soil,
sooner or later it gets toxic, and you can’t wish that stuff away. You're ruining the topsoil
forever,” he said.

Though the government is reacting slowly or ignoring problems, companies like Whole
Foods, Dole, Heinz and Del Monte won’t buy crops grown in biosolids,
while Switzerland, the Netherlands and other countries have banned it.

Still, the wastewater industry has strongly denied that health issues exist and regularly
calls any contrary evidence anecdotal.

The Great Lakes water authority, which operates one of the nation’s largest biosolid
programs, declined interview requests from the Guardian. Despite sludge’s chemical
makeup, the wastewater industry bills biosolids as “green” and even sells it as organic
fertilizer in stores like Walmart and Lowe’s, though packaging doesn’t indicate that it’s
composed of human and industrial waste.

The waste management industry treats sludge in several ways before labeling it fertilizer
— air drying, pasteurization and composting are among common methods. Lime is
employed to raise the pH level to eliminate odors, and about 95% of pathogens, viruses
and other organisms are killed in the process.

But Raine stressed that none of the thousands of chemicals known to be in biosolids, or
tens of thousands of manmade chemicals for which the government doesn’t test, are
removed.

“It has a technical song that sounds pretty good. However, nothing that is done to the
sludge removes the chemicals,” Raine said. “They just spend a little money on PR to
convince us it’s nice fertilizer and fail to mention all the other things that are in it.”
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This summary was prepared by an articling student and a law student and is for information
purposes only. It should not be relied on as legal advice.

The following is a summary of just some of the relevant case law involving the land application of
biosolids in North America. The purpose of this summary is to point out areas of potential legal
liability which the CRD may wish to investigate before deciding whether or not to repeal its ban on
the application of biosolids to lands within the CRD.

PROVINCIAL OVERSIGHT

In British Columbia, in one case so far, the Environmental Appeal Board found that a permit issued
by the province of BC allowing the use of biosolids as fertilizer did not ensure protection of the
environment as per the necessary requirements under BC's Waste Management Act (WMA)
(Organic Producers Assn. of Cawston & Keremeos v. British Columbia (Assistant Regional Waste
Manager?). In that case, the permit was rescinded.

This case illustrates the potential for omissions by the province in its regulation of biosolids. It also
illustrates how various administrative bodies might come to different conclusions about the
environmental safety of biosolids application to land.

LOCAL GOVERNMENT JURISDICTION

In the United States, the battle over whether biosolids should be applied to land is being
litigated in the context of jurisdiction. On the one hand, there are cases such as Welch v.
Board of Supervisors of Rappannock County?, where a local ordinance banning the land
application of sewage sludge was upheld despite provisions of the federal Clean Water Act
that encouraged the land application of biosolids. On the other hand, there are cases such
as Blanton v. Amelia County3, where a local ordinance banning biosolids application was
overruled by state permits allowing such application.

US case law suggests that courts in that country will attempt to harmonize two levels of
regulation over the same subject area, and only if the regulations cannot be harmonized
will the state law trump the local law (O’Brien v. Appomattox County Virginia*, Queen Anne’s
Country v. Soaring Vistas®). However, this principle can be applied with inconsistent results.

! Organic Producers Assn. of Cawston & Keremeos v British Columbia (Assistant Regional Waste
Manager) (11 April 2002), 2000WAS-024, online: BCEAP
<http://www.eab.gov.bc.ca/waste/2002WASList.htm>

2 Welch v Board of Supervisors of Rappannock County, 888 F Supp 753, 759 (WD Va 1995).

® Blanton v Amelia County, 540 SE 2d 869 871 (2001).

* O’Brien v Appomattox County, 293 F Supp 2d 660 (WD Va 2003) affirmed O’Brien v Appomattox
County, 71 Fed. Appx. 176 (4t ct App 2003.

> Queen Anne’s Country v. Soaring Vistas 121 Md. App. 140 (1997).



As another example, in Thayer v. Town of Tilton,6 the Supreme Court of New Hampshire upheld a
local ban on the use of more hazardous “Class B” biosolids, stating that federal and state law left
space for the town to protect the health and wellbeing of its residents through the ban. Conversely,
in the case of Franklin County v. Fieldale Farms7, the Supreme Court of Georgia found that allowing
such local ordinances would breach the principle of uniformity.

The US battle continues on in places such as Kern County, California, where residents seek
to ban the application of biosolids to land despite state legislation that promotes the use of
biosolids. That case, Los Angeles v. Kern County,8 is currently being appealed to the Supreme
Court of California.

A similar battle took place in Quebec, in the context of a prohibition on applying biosolids
to farm land in Elgin County. Quoting the municipality’s plenary powers to enact by-laws
for the general welfare of its people, and the Supreme Court of Canada’s direction to use the
precautionary principle to deal with cases of conflicting scientific evidence, the prohibition
was upheld at trial. However, on appeal the prohibition was held to be ultra vires the
municipality and was overturned due to the specific wording of the various laws (Ferme
L'Evasion inc. c. Elgin (Municipalité du canton d') 2011 QCCA 967).

These cases demonstrate different approaches that may be taken by courts in trying to deal
with divergent rationales for regulation and conflicting scientific evidence about health and
environmental concerns.

EMERGING ISSUES

In addition to local governments, it may be that Indian Tribes in the United States also have the
ability to regulate the depositing of biosolids on their land. In a September 2013 decision, St. Isidore
Farms v. Coeur D’alene Tribe of Indians,® the federal District court for Idaho ruled that the tribal
court had jurisdiction to deal with concerns of the Tribe. The Tribe is concerned about the health
risks for members who consume wildlife which grazes on a property located on the reserve that
had sludge injected into it pursuant to state approval. In order to make that finding, the court found
that the affidavits and expert evidence presented by the Tribe was sufficient to show that the
health and safety of the Tribe may be threatened. To our knowledge, the case is now before the
Tribal Court which will weigh the evidence.

While the authority of First Nations in Canada to regulate biosolids has not been addressed in
courts to our knowledge, the Coeur D’alene Tribe of Indians case illustrates logic that Canadian
courts could potentially adopt in considering whether applying biosolids to lands that provide
habitat to wildlife may interfere with not just human health, but also aboriginal rights. If there was,
for example, a First Nation that had valid health concerns about eating wildlife that had come into
contact with biosolids, it is possible that a court could find that the application of biosolids
effectively eliminated the aboriginal right to hunt for food or other purposes. It therefore may be

151 N.H. 483; 861 A.2d 800; 2004 N.H. LEXIS 186

7270 Ga. 272; 507 S.E.2d 460; 1998 Ga. LEXIS 1157; 47 ERC
8214 cal app 4" 394.

2013 U.S. Dist. LEXIS 127705



that the constitutional duty to consult and accommodate aboriginal rights is triggered in relation to
governments’ decisions to allow the application of biosolids in areas that provide habitat to wildlife
that may be eaten.10

COULD APPROVING THE LAND APPLICATION OF BIOSOLIDS GIVE RISE TO LIABILITY?

Approving the land application of biosolids may open up various parties to legal liability if it results
in public health or environmental problems.

HAS LIABILITY BEEN ATTRIBUTED TO THE GOVERNMENT?

The United States Department of Agriculture (USDA) was ordered by a federal judge to compensate
a farmer whose cows died due to the land application of biosolids in the case of R. A. McEImurray v.
United States Department of Agriculture!l. In that case, the judge concluded that the USDA had failed
to professionally monitor, test and record the toxicity levels of the biosolids it applied to the
farmer’s land.

CAN FARMERS BE HELD PERSONALLY LIABLE?

[t remains the fact that farmers in the US can be held liable for damages caused by the land
application of biosolids despite the protections offered by Right to Farm acts. This is because the
application of biosolids may be considered to be outside the scope of normal farm practices, and
because Right to Farm acts do not protect against negligence, trespass or the escape of a dangerous
substance under the rule in Rylands v Fletcher. This is also the case despite the US federal
Comprehensive Environmental Response, Compensation, and Liability Act (CERCLA) if the sludge that
is applied to lands ends up containing particularly hazardous materials, and even if the farmer was
unaware that the sludge was toxic (Fallowfield Development Corp. v. Strunk12).

In Quebec, neighbours of a farm storing municipal sludge were awarded a total of $2000 plus
interest and costs due to the presence of odors. The farmer was held liable in that case primarily
due to the fact that he had been issued two violations of the provincial environmental quality act
(Maisonneuve c. Fermes Lebec inc., 2013 QCCQ 5923 (CanLlII)).

Although none of these cases are from BC, they demonstrate the potential for litigation on this topic,
and therefore suggest that care be taken in regulating the application of biosolids to lands.

0 5ee, for example, Haida Nation v. British Columbia (Minister of Forests), [2004] 3 SCR 511, 2004 SCC
73.

1 g A.McEImurray v United States Department of Agriculture, 535 F Supp 2d 1318 (SD Ga 2008).
121994 WL 498316 (ED Pa).
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